UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OIL, CHEMICAL & ATOMIC WORKERS
INTERNATIONAL UNION (*“OCAW*),
AFL-CI10, et al.,

Plaintiffs,

V. : Civil Action No.
97-1926 (GK)
FEDERICO PENA, SECRETARY OF
ENERGY and the UNITED STATES
DEPARTMENT OF ENERGY, et al.,

Defendants.

MEMORANDUM OPINION

This matter conmes before the Court wupon Plaintiffs, Ql,
Chem cal & Atomic Wirkers International Union's (“Plaintiffs” or
“OCAW) Mdtion for Sunmmary Judgnent [#150, #200], Plaintiffs’
Motion for Prelimnary Injunction [#192]%, Plaintiff-Intervenors’,
| ed by Natural Resources Defense Council, (“lIntervenors” or “NRDC)
Motion for Summary Judgnent [ #151], Feder al Def endant, Depart nent of
Energy’s, (“DCE’), Mdtion for Summary Judgnent [#153], and
Def endant BNFL, Inc.’s (“BNFL”) Mtion for Summary Judgnent [#149].
Plaintiffs and I ntervenors seek an Order fromthis Court conpelling
DCE to prepare an Environnmental |npact Statenent (“ElS’) pursuant

to the National Environnental Policy Act (“NEPA’), 42 U. S. C. 84321,

L Plaintiffs’ Mtion for Prelimnary Injunction was stayed
pendi ng resol ution of the Cross-Mtions for Summary Judgnent.
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prior to BNFL's recycling of various surface contam nated and
volunetrically contamnated netals recovered in the course of
cl eaning up a hazardous waste site at the Oak Ri dge Reservation in
Cak Ridge, Tennessee. Upon consideration of the parties’
volum nous filings, the representations of the parties in open
court at oral argunent, and the entire record herein, Plaintiffs’
Motion for Summary Judgnent is denied; Plaintiffs’ Mtion for
Prelimnary Injunction is denied as moot; Intervenors’ Mdtion for
Summary Judgnent is denied; DOE s Mdtion for Summary Judgnent is
granted; and BNFL's Mdtion for Summary Judgnent is granted.

l. Factual Background?

The Cak Ri dge Reservation in Oak Ridge, Tennessee, was, for
nearly forty years, used to enrich uranium for nuclear weapon
devel opment and nucl ear power generation. The facility was cl osed
in 1985, and in 1989, the Environnmental Protection Agency (“EPA")
pl aced the OGak Ridge facility on its National Priorities List of
contam nated sites. Pursuant to the Conprehensive Environnenta
Response, Conpensation, and Liability Act of 1980, as anended by
the Superfund Anmendnents and Reauthorization Act of 1986
(“CERCLA"), 42 U.S.C. 889601-75, EPA, DOE, and the Tennessee
Departnent of Environnent and Conservation entered into a Federal

Facility Agreenment (“FFA’) to schedule the OGak Ridge facility for

2 Wile parties have subnmitted large statenents of materi al
facts pursuant to Local Rule 108(h), the Court has limted its
recitation to those facts which are clearly undi sputed.
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decontam nation and deconm ssioning, waste rmanagenent, and
envi ronment al renedi ati on.

At issue inthis case is the cleanup effort of three buil dings
at the K-25 Gaseous Diffusion Plant at the OCak Ri dge Reservation.
During nearly forty years of uranium enrichnment activity at Qak
Ri dge, many tons of machi nery were contam nated. The cont am nat ed
material, predom nately netals, include both surface-contam nated
netal s and vol unetrically-contam nated netal s. 3

In March 1997, the FFA, which did not originally include the
K- 25 D&D project, was anended to i nclude a schedul e for the renoval
action of the K-25 facility. After an extensive consultation and
search process, DCE entered into a Contract with BNFL in August
1997 which provides, in the first phase, for the decontam nation
and decommi ssioning (“D&D’) of three buildings within the K-25
conpound, and, in the second phase, for disposal of those waste
materi al s generated by the D& procedure. Specifically at issue are
provisions in the Contract which give BNFL the option of recycling
contam nated netals for reintroduction into cormmerce. The parties
have never disputed that the two options avail able to Defendants
are either recycling or transportation of waste material to a
nucl ear waste site in Utah for burial. Plaintiffs concede that no

EIS would be required for transportation and burial of the

8 Vol unetric contam nati on occurs when radi oacti ve
contamnation is distributed throughout the entire volune of a
metal, as opposed to only the surface. NRDC Am Conpl. at § 50.
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hazar dous wast e.

The process of recycling surface-contamnated netal is
regul ated under DOE Order 5400.5, Nuclear Regulatory Conm ssion
(“NRC’) Regulatory Guide 1.86, and state regulations to be
promul gated by the Tennessee Departnment of Environnment and
Conservation (“TDEC’). There is no national standard governing the
rel ease of volunetrically contam nated netals.? The Contract
specifies that recycling will take place both on-site at the K-25
Compound, and off-site at the facilities of Manufacturing Sci ences
Corporation (“MsSC’), a subcontractor of BNFL

I1. Procedural Posture

Plaintiffs and Intervenors originally filed Conplaints
al l eging a host of statutory violations arising fromDCE and BNFL’ s
contract to clean up the K-25 conpound at the QGak R dge
Reservation. On June 3, 1998, on Defendants’ Mtions to D smss,
this Court issued a Menorandum Opi nion and Order dism ssing the
majority of clainms, but allow ng survival of the narrow issue of
whet her an EIS was required for the recycling and sale of scrap

met al byproducts of the cleanup procedure. QG I, Chemcal & Atom c

Wrkers Int’l Union v. Pena, 18 F. Supp. 2d 6 (D.D.C. 1998).

Di scovery having been conpleted, that sole issue now cones before

“ In the absence of any national regulatory standard, it
appears that TDEC will establish the standard for wunrestricted
rel ease of recycled volunetrically contam nated netals. TDEC s
process for establishing such standards admttedly provides for no
public notice or comment.



the Court on cross-notions for summary judgnent.

I111. Standard of Review

A party agai nst whoma claim. . . is asserted . . . may,
at any time, nove with or without supporting affidavits
for a summary judgnent in the party’'s favor as to all or
any part thereof. . . . The judgnent sought shall be
rendered forthwith if the pl eadi ngs, depositions, answers
tointerrogatories, and adm ssions onfile, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party
is entitled to judgnent as a matter of |aw

Fed. R Cv. P. 56(b)-(c). The party seeking summary judgnent
bears the initial burden of denonstrating an absence of a genuine

i ssue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317,

322 (1986). In determ ning whether the novant has nmet this burden,
a court nust consider all factual inferences in the |ight nost

favorable to the non-noving party. McKinney v. Dole, 765 F.2d

1129, 1135 (D.C. CGr. 1985). Once the noving party makes its
initial show ng, however, the nonnoving party nust denonstrate
“specific facts showing that there is a genuine issue for trial.”
Cel otex, 477 U.S. at 324; MKinney, 765 F.2d at 1135. Mbreover,
“[1]n determining a notion for summary judgnment, the court may
assunme that facts identified by the noving party in its statenent
of material facts are admtted, unless such a fact is controverted
in the statenment of genuine issues filed in opposition to the
nmotion.” Local Rule 108(h).

I1V. Statutory Scheme

A_. CERCLA



CERCLA was enacted to ensure the efficient and expeditious
clean up of sites contam nated with hazardous wastes and ot her
pol lutants. Pursuant to CERCLA, the federal governnent may either
clean up a site and sue responsible parties for reinbursenent, or
force responsible parties thenselves to undertake the cleanup
action. Ceanup activities are generally referred to as “response”
actions, and are divided into short-term “renoval actions” and
per manent “renedi al actions”. 42 U S.C. 889601(23) & (24).

Wiile CERCLA authority is generally delegated to the
Environnmental Protection Agency (“EPA’), the President has
del egated to the Departnent of Energy authority to clean up
facilities under DCE jurisdiction, custody, or control.

Response action planning begins wwth a site assessnent by the
EPA. The EPA may list a particularly hazardous site on the
National Priorities List (“NPL”), after conparing its potenti al
threat to health and the environnent with other CERCLA sites. The
Cak Ri dge Reservation was listed on the NPL in 1989.

Upon inclusion of a DOE facility on the NPL, DOE and EPA nust
enter into an interagency agreenent to establish a framework for
coordi nati ng response actions. Were a “non-tine critical renoval
action” is at | Ssue, DCE  nust prepare an Engi neering
Eval uation/ Cost Analysis (“EE/CA’) to assess proposed actions and
alternatives. 40 C F.R 8300.415(b)(4). The process of preparing
the EE/ CA nust include a period for public review and conment.

O particular inportance to the present case, once a CERCLA
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cleanup action is initiated, Section 113(h) of CERCLA narrowy
restricts federal court jurisdiction over environnental chall enges
to the cleanup action. Section 113(h) states in relevant part:
No federal court shall have jurisdiction under Federal
law. . . to review any chall enges to renoval or renedial
action sel ected under section 9604 of this title, or to
review any order issued under section 9606(a) of this
title. . . . 42 U S.C. 89613(h).

B. NEPA

Congress passed the National Environnental Policy Act
(“NEPA”), 42 U S.C. 884321 et seq., in 1970 to ensure that federal
agenci es properly consider the full environnental inpact of major
federal actions, as well as alternatives to the proposed actions.
To acconplish that purpose, NEPA requires that a detailed
Environnental Inpact Statenent (“EIS’) be prepared for nmajor
federal actions significantly affecting the quality of the human
environment. 42 U. S.C 84332(2)(0O
V. Analysis

Def endants argue as a threshold matter that the Court should
reconsider its earlier determ nation regarding the applicability of
Section 113(h) to the proposed recycling plan.

Inits Menmorandum Qpi ni on and Order of June 3, 1998, the Court
specifically ruled on whether the proposed recycling plan falls
within the scope of Section 113(h). Applying a sumary judgment
standard, the Court posed the issue in the foll ow ng manner:

[1]n determ ni ng whet her the proposed recycling is part
of the renoval action, the Court will consider whether it



has been (1) ordered as part of the renedial plan, (2) is
reasonably related to the plan’s objectives and (3) can
fairly be considered an organic elenent of the plan.
Ql, Chemcal & Atomc Wrrkers Int’l Union, 18 F. Supp
2d at 23.

After review ng the rel evant docunents before it, particularly, the
EE/ CA, the Court concl uded that recycling was “sel ected” as part of
the plan’s renedial provisions, but was not ordered, since the
recycling conponent rested in the discretion of BNFL. Furthernore,
the Court relied upon Plaintiffs’ and Intervenors’ representation
that title to unrecycled netals would revert to DOE, which led to
the conclusion that “the recycling of the recovered netals wll
occur only if it serves BNFL's econom ¢ advantage. . . .” 1d. at
24. The Court therefore held that because institution of the
proposed recycling project was a purely discretionary decision of
BNFL's, it could not be considered an “organic elenent” of the
removal pl an.

Plaintiffs and Intervenors assert that Defendants’ Section
113(h) challenge to the Court’s subject-matter jurisdiction is
foreclosed by the law of the case doctrine. That doctrine, as
applied by our Court of Appeals, holds that “the sanme issue

presented a second tinme in the sane case in the sanme court should

lead to the sane result”. LaShawn v. Barry, 87 F.3d 1389, 1393

(D.C. Gr. 1996) (citations omtted). Courts should decline to
reconsi der decided issues “in the absence of extraordinary
ci rcunstances such as where the initial decision was ‘clearly
erroneous and would work a manifest injustice’”. 1d. (quoting
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Christianson v. Colt Indus. Operating Corp., 486 U. S. 800, 817

(1988)). Accordingly, the Court will review its earlier ruling
only for clear error and “manifest injustice”.

A. CERCLA Jurisdiction

Every court that has ever addressed Section 113(h) of CERCLA
has recognized that Congress enacted the provision to deter
litigation delaying tactics and interference with cl eanup acti ons.
The United States Court of Appeals for the Third Crcuit, for
i nstance, upon reviewing the legislative history behind Section
113(h), concluded that “Congress enacted 89613(h) to prevent
judicial interference, however well-intentioned, from hindering
EPA's efforts to pronptly renedi ate sites that present significant

danger to public health and the environnent”. dinton County

Commirs v. EPA, 116 F. 3d 1018, 1023 (3rd Gr. 1997). In reaching

that conclusion, the Third Grcuit Court of Appeals relied upon a
report of the House Conmm ttee on Public Wrks and Transportation,
whi ch expl ai ned that:

The purpose of [89613(h)] is to ensure that there wll be
no delays associated with a legal challenge of the
particular renoval or renedial action selected under
section [9604] or secured. . . under section [9606].
Wthout such a provision, responses to releases or
t hreatened rel eases of hazardous substances could be
undul y del ayed, thereby exacerbating the threat of damage
to human health or the environment. A person’s rights to
chal l enge the choice of renoval or renedial action are
preserved, however, and can be exercised. . . [through]
a citizen suit alleging that the renoval or renedia
action was in violation of any requirenent of the Act.

. . ld. at 1024 (quoting H R Rep. No. 99-253(V), at 25-
26 (1985)(alteration in original)).



See also Costner v. URS Consultants, Inc., 153 F. 3d 667, 674 (8th

Cr. 1998)(referring to Congressional intent to prevent tine-

consumng litigation); Barnet Alum num Corp. v. Reilly, 927 F.2d

289, 293 (6th Cr. 1991)(recogni zi ng Congress’ additional concerns

to prevent pieceneal litigation and conserve EPA's I|limted
resources). It sinply cannot be denied that Congress intended to
preclude all [litigation which would delay, or worse, halt

governnmental efforts to clean up hazardous waste sites.

The di sputed issue is, rather, whether the proposed recycling
plan in this case is part of the cleanup activity which Congress
sought to protect. Section 113(h) applies to “renoval” or
“renmedi al” actions selected pursuant to 42 U S. C. 8§9604. Those
terms are defined at 42 U S. C. 889601(23) and (24), which provide
in relevant part:

The terns “renove” or “renoval” neans [sic] the cleanup

or renoval of released hazardous substances from the

envi ronnent, such actions as nay be necessary [sic] taken

in the event of the threat of release of hazardous

substances into the environnment. . ., the disposal of

renoved material, or the taking of such other actions as

may be necessary to prevent, mnimze, or mtigate damage
to the public health or welfare or to the environnent.

The terns “renedy” or “renedial action” neans those
actions consistent with permanent renmedy taken i nst ead of
or in addition to renmpval actions in the event of a
rel ease or threatened rel ease of a hazardous substance

into the environnent. . . . The termincl udes, but is not
limted to, such actions at the |ocation of the rel ease
as. . . recycling or reuse. . . . [T]he termincludes

offsite transport and offsite storage, treatnent,
destructi on, or secure disposition of hazar dous
substances and associated contam nated materi al s. 42
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U S.C. 889601(23) and (24) (enphasis added).?®
The parties are in agreenent that the proposed recycling plan at
i ssue has been designated a “renopval action”. The essenti al
question before the Court, then, is whether Defendants’ proposed
“recycling” conmes within the definition of “disposal of renoved
material” such that the plan falls within the scope of Section
113(h).

1. Language of the EE/CA, Contract, and Statement of Work

The clearest indicator of the nature of the recycling plan
comes from the |anguage of the docunments setting forth the plan
itself and the relationship between the federal governnent and
BNFL.

The Court’s greatest concern has been, at all stages of the
l[itigation to this point, that BNFL retains sol e di scretion whet her
or not to recycle contamnated netals. That point is undisputed.

Def endants argue, however, that BNFL is absolutely required to

di spose of all accunul ated waste material, even though BNFL nmakes
the final decision as to whether such disposal is by way of

recycling or transportation for burial at a nuclear waste site in

> Plaintiffs and Intervenors argue that because the phrase
“recycling or reuse” is included within the statutory definition of
a “renedial action” but not that of a “renoval action”, recycling
i's necessarily precluded as part of a renoval action.

Such an interpretation of the statutory |anguage, however,
| oses sight of the fact that the statutory definition of “renova
action” wuses the nmuch broader |anguage “disposal of renoved
material” which may reasonably be read to include recycling of
renmoved wast es
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Ut ah.

The I|anguage of the EE/ CA supports the contention that
recycling has | ong been contenpl ated by Defendants as the primary
met hod of waste disposal. To begin with, the Introduction to the
EE/ CA states, in describing the three alternatives then under
consideration, that “Alternative 2, equi pnent renoval and buil di ng
decont am nati on, i ncl udes t he removal , col | ecti on, and
transportation of recycl abl e materials (process conponents, piping,

and equi pnent) to the private sector for recycling and processing

for reuse. This alternative is preferred. . . .” EE/CA at p. 1-2
(enphasi s added). The EE/CA then goes into greater detail,
expl aining that under Alternative 2, “[d]isposition of equipnment
and scrap netal wll take advantage of recycling, reuse, or
unrestricted rel ease when possi bl e and econom cally feasible.” 1d.
at 4-2, 1 4.1.3. Additionally, the EE/ CA explains that Alternative
2 is preferred because it “support[s] the programmatic waste
m nim zation goal by releasing materials for reuse and/or recycle.

.7 1d. at 4-11, 9 4.3. See alsoid. at 5-6, 1 5.4.1. and 5-17

(setting forth the role of recycling in the context of the entire
cl eanup action).

Al t hough the | anguage in the EE/CA is neither as precise nor
as airtight as mght be desired, the fact of the matter is that
several key provisions of the docunent denonstrate that recycling
has been the preferred nmethod of disposal since the inception of
the cl eanup proposal. In fact, the docunentary evi dence suggests
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that the conparatively low figure for which BNFL contracted its
services reflects the contracting parties’ expectations that BNFL
woul d reap addi tional proceeds fromrecycling contam nated netal s.®

Even apart fromthe Contract’'s preference for recycling, the
Statenment of Work (“SOW) governing the D& of the K-25 facility
makes abundantly clear that BNFL i s absolutely required to di spose
of all waste whether by recycling or otherw se.

Section 2.9.1, entitled “Process Equipnment to be Renoved’,
specifically provides that:

The Contractor [BNFL] shall renove all process equi pnent

and related materials fromwthin the interior of all

three buildings. . . The renoval activities of the

process equi pnent and related materials will also invol ve

t he di sassenbly, size reduction, packaging and shi pping

to either an offsite, commer ci al decont am nati on

facility, or renoval fromthe ETTP and rel ease to scrap

sales. SOW DOE's Ex. D, at 12.9.1 (enphasis added).

Simlarly, Section 2.14.5, entitled “Waste D sposal”, states:

The Contractor shall be responsible for disposal of all

project wastes. . . . The Contractor shall be financially
responsi bl e for al | aspects of packagi ng,
characteri zation, mani f esti ng, transportation and

di sposal of waste associated with execution of this
statenent of work. [|d. at Y2.14.5 (enphasis added).

These two provisions clearly require BNFL to di spose of all

6 Plaintiffs and Intervenors have argued that during the
pendency of this action, the market price of nickel has fallen so
low that BNFL’s incentive to recycle is considerably reduced.

Even if this factual representation is accurate, it does not
change the fact that when DOE and BNFL entered into this contract,
recycling was viewed as the primary nethod of disposal. The
parties’ intent at the time of entering into the Contract and
Statenent of Work is not to be judged on the basis of subsequent
events whi ch have transpired.
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waste products generated during the cleanup action, wthout
reference to any particul ar nethod of disposal. The fact that BNFL
retains discretionary authority to choose the particul ar nmethod of
di sposal does not in any way affect its obligation to dispose of
waste as part of the CERCLA cl eanup action.

As additional support, BNFL cites to EPA gui dance docunents
whi ch recormmend that all EPA orders governing the treatnment of
hazardous waste sites provide for flexible and general response
actions to ensure cost-effectiveness in the contracting process.
In particular, BNFL refers to one portion of the EPA docunent which
states that:

When selecting a treatnent technology to address the

source of contamnation, this typically involves

selection of atreatnment class or famly. . . rather than

a specific technol ogy process option. . . . Selection of

a treatnent class affords the |ead agency flexibility

during the renedial design to procure the nobst cost-

ef fective process through conpetitive bidding. Guidance

on Preparing Superfund Decision Docunents, BNFL's Ex. 23,
at 9-11 to 9-15 (enphasi s added).

This | anguage, it appears, reflects a broader agency objective of
providing flexibility with respect to the particular details of a
cl eanup action in order to accommodate vari ous conplications which
may ari se.

Plaintiffs and Intervenors pose a nunber of argunents as to
why the proposed recycling plan is not an organic el enent of the
cleanup action and is therefore not subject to Section 113(h).
They first argue that the ternms “recycle” and “disposal” are
di stinct and separate concepts under the | anguage of the Contract.
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The SOW Plaintiffs note, includes one section governing
“Recycling Activities” and another concerning “Project Wste”.
SOWN DCOE' s Ex. D, at 912.12 and 2.14. Section 2.12 states that:

The Contractor shall determ ne the nost econom cal neans
of dispositioning the process equipnent and nmaterials
removed fromthe K-29, K-31 and K-33 Buildings and is
encouraged to pronote waste m ni m zation through recycle
to the extent that recycling of materials and equi pnent
does not result in increased project costs over other
di spositioning options, such as disposal.

Section 2.14.5, entitled “Waste Disposal”, requires that:

The Contractor shall be responsible for disposal of al

project wastes. . . . The Contractor shall be financially
responsi bl e for al | aspects of packagi ng,
characteri zation, mani f esti ng, transportation and

di sposal of waste associated with execution of this
st atenent of work.

Plaintiffs and I ntervenors argue that the very fact that “recycling
actions” and “waste disposal” are discussed in tw separate
sections of the SOWNnecessarily neans that Defendants contenpl ated
two different types of actions.

VWhile that interpretation of the SONis possible, it is not,
as Plaintiffs and Intervenors suggest, the nost plausible
interpretation. In fact, the nore |ogical reading of these two
provi si ons appears, fromtheir plain |anguage, to be a requirenent
under 2.14.5 that BNFL dispose of all “waste” generated by the
project, with a strong preference under 2. 12 for waste m nim zation
through recycling activities if possible. Nowhere in 2.14.5 is
there any indication that recycling cannot be one nethod for

di sposal of waste. Thus, the two provisions are not necessarily
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nmut ual Iy excl usive.’

Plaintiffs next refer to the fact that Defendants failed to
make any nention of “recycling” when enacting the March 1997
Amendnent to the Federal Facility Agreenent, which pertained to the
removal action for the K-25 facility. The original FFA did not
i ncorporate recycling as a part of any renoval action. Pursuant to
CERCLA Section 9617, “major” anmendnents to the FFA require public
notice and comment. When Defendants enacted the Mirch 1997
Amendnent to the FFA, however, the changes were deened “m nor”, and

no neasures were therefore taken to dissem nate notice or solicit

"Plaintiffs also cite to the Contract |anguage in Section H
18(c), which states that:

Contractor is a Response Action Contractor as that term
is defined in CERCLA 119(e) for the purposes described in
Section 119(a) of CERCLAto the extent that Contractor is
conducting activities identified in the Statenent of
Wor k, including options, pursuant to this contract, and
to the extent that Contractor is providing services
relating to the disposal of DOE WAstes resulting from
such activities. However, Contractor is not a Response
Action Contractor pursuant to CERCLA 119 for Non-DOE
Waste, or to the extent that it is selling or recycling
scrap nmaterial generated as a result of its D&
activities. The foregoing shall also apply to simlar
causes of action brought under state law. DOE s Ex. D
at § H 18(c).

Plaintiffs point to this Section and argue that even the DOE- BNFL
Contract nakes a very clear distinction between the Contractor’s
di sposal and recycling activities.

The Response Action Contractor distinction is not, however,
directly relevant for purposes of determ ning whether recyclingis
an organic elenent of the renoval action. The extent to which a
party is a Response Action Contractor affects only the party’s
l[tability arising out of the renoval action. BNFL is at all tines
required to undertake di sposal .
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public comment. Plaintiffs argue, however, that the newtechnol ogy
required to recycle contamnated netals clearly constitutes a
“maj or” change. Defendants’ failure to follow the procedure for
meking “mpjor” anendnents to the FFA, Plaintiffs assert,
denonstrates that recycling could not have been intended to be an
organi c el enent of the renoval action.

Def endant s have provi ded no adequat e expl anati on as to why the
1997 Amendnent to the FFA did not deemrecycling an integral part
of the cleanup action, which would then have triggered public
noti ce and comrent opportunities. That fact is quite troubling.
However, in the context of a | arge cleanup action, where the EE/ CA
and the Statenment of Wrk clearly designate recycling as the
preferred method of disposing of accunmulated waste, the Court
cannot conclude that the single fact of the government’s failure to
address recycling in the Arendnent to the FFA renoves recycling
fromthe purview of the cleanup action as a whole. The fact of the
matter is that BNFL nust dispose of all waste products generated
through the D&D process, whether by recycling or sone other
nmet hod. 8

Distilledtoits core, then, Defendants’ basic prem se is that

81t is inmportant to note that no EI' S has been perfornmed as to
recycling or any other nethod of disposal. Plaintiffs and
Intervenors could, in the future, easily bring additional NEPA
challenges to all of Defendants’ proposed nethods of disposal
which, if successful, would bring the entire cleanup action to a
standstill. This is exactly the type of interference which
Congress sought to preclude with Section 113(h).
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the built-in flexibility of the Contract, SON and EE/ CA, which
permts BNFL to sel ect between recycling or burial of waste netal,
does not renove the proposed recycling plan fromthe | arger context

of “disposal” protected by Section 113(h).° Plaintiffs’ and

° In the course of briefing the earlier Mtion to Dismss,
Plaintiffs and Intervenors made the factual representation that
title to contam nated netals would revert from BNFL to DOE shoul d
BNFL choose not to recycle. That allegation was critical to the
Court’s determnation that recycling is not an organic el enent of
the CERCLA action. Conspi cuously, neither Plaintiffs nor
I ntervenors presently raise that argunent.

Upon cl ose review of the Contract and SOVN it is apparent that
only two provisions even marginally support Plaintiffs’ and
I ntervenors’ original contention. Section 2.13 of the SOW
entitled “Disposition of Classified Material”, states that “[a]ll
classified process equipnent and material recovered during the
execution of this project shall remain property of the Governnent

until such time as it has been rendered unclassified through
processing. . . . Once the material is declassified, the materi al
will be the property of the Contractor.” SOWN DOE s Ex. D, at

2. 13. Section G 5(b) of the Contract then states:

In further consideration of performance, the Contractor
shall receive title to all property to be dismantled or
denolished. . . that is not specifically designated as
bei ng retai ned by the Governnent. . . . |If the Contractor
does not wish to renove fromthe site any of the property
acquired, the Contracting Oficer may, upon witten
request, grant the Contractor permssion to |eave the
property on the prem ses. As a condition to granting of
this permssion, the Contractor agrees to waive any
right, title, claim or interest in and to the property.
Contract, DOE's Ex. D, at G 5(b).

What these provisions suggest is far from Plaintiffs’ and
I ntervenors’ original assertion that BNFL could sinply choose not
to recycle, with title reverting automatically to DCE Rat her,
Section G5 appears to be a limted exception, requiring DOE s
perm ssion before title reverts. Accordingly, the Court rejects
Plaintiffs’ and Intervenors’ earlier factual m srepresentation.
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I ntervenors’ argunents notw thstanding, the |anguage of the
docunents governing this cleanup action clearly denonstrates that
recycling has always been the vastly preferred nethod of
“di sposing” of the waste products, and is to be regarded as an
integral part of the cleanup action as a whole. Furthernore, with
respect to the question of whether the governnment may design a
cl eanup action which incorporates sone degree of contractor
flexibility, the case | aw surroundi ng Section 113(h) is insightful.

2. Case Law

While it does not appear that this precise issue has ever been
ruled on, a nunber of courts have considered the broader question
of whet her “di sposal” is an i nseparabl e portion of a CERCLA acti on,
and is therefore protected from judicial challenge by Section
113(h).

The case whi ch appears nost anal ogous to the present |awsuit

is Nevada v. Leary, No. 94-576, slip op. (D. Nev. Jan. 12, 1995),

an unpublished decision fromthe District of Nevada submtted by
DCE as Exhibit Bto its earlier Motion to Dismiss. In Nevada, DCE
had, for nmany years, regularly shipped |arge quantities of |ow
| evel radioactive waste to the “Nevada Test Site” (“NTIS’) for
di sposal as part of various nati onw de CERCLA cl eanup actions. The
State of Nevada, after twenty years without conplaint, filed a NEPA
action claimng that the agency had not prepared the necessary EI S

before transferring waste froma site in Fernald, Chio. Because
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the NTS site was used only for disposal purposes, Nevada’s claim
necessarily challenged only the disposal portion of the CERCLA
cl eanup actions.

The district court, in concluding that the state’ s NEPA
chal | enge was precluded by Section 113(h), |ooked carefully at the
Consent Agreenent entered i nto between DCE and t he operators of the
Fernald facility. The court observed that “the Consent Agreenent
and its anmendnents clearly contenplate the use of the NTS as a part
of its renedial and renoval actions. . . . Wre an injunction to
i ssue requiring the cessation of such disposal, such actions would
i npede the cleanup effort at Fernald.” [d. at 15-16.

In the instant case, the Court, having scrutinized the
Contract, SOW and EE/CA with great care, has already concl uded
that recycling has long been regarded an integral part of the
cl eanup action. |Issuance of an injunction against recycling now
would interfere with the cleanup action at the K-25 Facility just
as much as the proposed injunction in Nevada. The sane | ogic
applied by the district court in that case to deny an injunction
applies here as well.

In Schalk v. Reilly, 900 F.2d 1091 (7th Cr. 1990), the United

States Court of Appeals for the Seventh Circuit considered a
broader NEPA challenge to a CERCLA cleanup action. There, EPA
pl anned a CERCLA cl eanup action which included a renoval action,
followed by disposal of hazardous waste through burning.
Plaintiffs filed a NEPA claim against the entire cleanup action,
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alleging that EPA failed to prepare an EIS. Looking to the plain
| anguage of CERCLA, the Court of Appeals concluded that the NEPA
chal | enge was precluded by Section 113(h).

The situation in Schal k resenbles the case before this Court
to the extent that the plaintiffs in Schalk brought their claim
once a disposal nethod had been chosen, but prior to its
i npl ement ati on. By dismssing the entire claim as barred by
Section 113(h), however, the Court of Appeals inplicitly ruled that
t he di sposal action was an i ntegrated portion of the cleanup action
as a whole. 1d. at 1095.

In fact, nearly every court to address the scope of Section
113(h) has concluded that litigation whichinterferes with even the
nmost tangential aspects of a cleanup action is prohibited. I n

North Shore Gas Co. v. EPA, 930 F.2d 1239 (7th Gr. 1991), for

instance, the United States Court of Appeals for the Seventh
Crcuit rejected a NEPA challenge pursuant to Section 113(h) in
which the plaintiff sought to prevent EPA from ordering
construction of a new boat slip after a planned cleanup action
elimnated the use of an old boat slip. Applying the now famliar
standard, the Court of Appeals held that “a neasure that is ordered
as part of a renedial plan, and that is reasonably related to the
plan’s objectives so that it can fairly be considered an organic

element of the plan, is itself renmedial within the neaning of
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section 113(h).” 1d. at 1244.1° The cleanup action as a whol e, the
Court of Appeals determ ned, would be delayed if EPA had to find
sonme ot her way to accommodate the users of the old boat slip. Even
such mnimal interference was sufficient to bar the plaintiff’s
cl ai munder Section 113(h).

The evi dence presented in the i nstant case denonstrates that
Plaintiffs’ and Intervenors’ requested renmedy would significantly
interfere with, and nost probably halt, the cleanup action of the
K-25 conpound. The few alternatives which Plaintiffs and
Intervenors offer are thensel ves vague and untest ed. Plaintiffs
and I ntervenors concede that the nost viable alternative, shipnent
of the contam nated waste to Utah for burial, is both inordinately
expensi ve and potentially nore dangerous than recycling. Another
alternative, a disposal site in Tennessee, is at |least tw years
fromconpletion, and is designed to store a category of nuch | ower
| evel waste.

While Plaintiffs and I ntervenors favor onsite storage of waste
in containers, Defendants hotly dispute the viability of that
option. Although the Court is in no position to nmake a reliable
factual determnation as to the availability of onsite storage
space, it does seem that Plaintiffs suggestion that Defendants

shoul d recontam nate buildings wth waste storage when they have

10 VWile the cleanup action in North Shore was a renedia
action rather than a renoval action, the Court of Appeals’ |anguage
clearly suggests that the analysis applies to both.
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j ust been decontam nated borders on the surreal. The alternative
storage nethod, which is to build additional containers or
facilities, and then determ ne what waste should be stored on-site
and offsite, necessarily involves a drastic increase in both the
expenses and the tineline for the cleanup action. It is therefore
crystal clear that the injunction sought by Plaintiffs and
I ntervenors would fundanentally alter the nature of the cleanup
proj ect.

In sum all the evidence and case | aw now presented before the
Court supports a finding that the proposed recycling plan cones
within the scope of Section 113(h). The docunents setting forth
the relationship between the federal government and BNFL clearly
denonstrate that the proposed recycling plan constitutes one nethod
of “disposal of renoved material” in the context of a CERCLA
removal action. VWiile there is legitimate concern that BNFL
retains ultimte discretion whether or not to recycl e, the | anguage
of the Contract nmakes it very clear that BNFL is unequivocally
required to dispose of all waste which is generated in the D&D
process. The Contract sinply reflects what appears to be a conmon
governnental practice to preserve sone degree of flexibility in the
cl eanup process. This cleanup plan differs fromothers solely in
t he unprecedented scal e and vol une of the proposed recycling.

Furthernore, the weight of the case |aw surrounding Section
113(h) clearly supports the prem se that disposal of waste is an
i ntegral part of a CERCLA cleanup action, and any interference with
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the cleanup action is prohibited. Plaintiffs and Intervenors can
cite no case law to the contrary. As such, the Court finds no
reasonabl e basis for concluding that a di sposal plan which permts
a contractor to select one of two avail able options for disposal,
so long as full disposal is mandated, falls outside the breadth of
Section 113(h).

At this stage of the litigation, the parties have engaged in
extensive discovery, and the Court is now presented with a nuch
broader set of facts than were available at the Mdtion to D sm ss
stage. Wth the case narrowed solely to the i ssue of the proposed
recycling plan, the parties have been able to flesh out their
argunments so the case can be seeninits full context. Upon review
of the broader schene of the cleanup action, it is now clear that
t he proposed recycling plan set forthin the Contract and St at enent
of Work between DOE and BNFL conmes within the rubric of a CERCLA
cl eanup action, and Plaintiffs’ and I ntervenors’ chal |l enge pursuant
to NEPA is precluded by Section 113(h). Accordi ngly, the Court
rules that <clear error and “manifest injustice” warrant
reconsi deration of its earlier ruling on the Mdtion to D smss.
For these reasons, the Departnent of Energy’'s Mdtion for Summary
Judgnent is granted; BNFL, Inc.’s Mtion for Summary Judgnent is
granted.

3. The Court’s Concerns

The Court acknow edges and shares the many concerns rai sed by
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Plaintiffs and Intervenors. The potential for environnmental harm
is great, especially given the unprecedented anount of hazardous
mat eri al s whi ch Defendants seek to recycle.!* The parties have not
provided the Court, however, with any evidence of the safety of
recycling in conparison with any other nethod of disposal.

The Court is further concerned by the fact that no national
standard exi sts gover ni ng t he unrestricted rel ease of
volunetrically contam nated netals. Both EPA and NRC have
at t enpt ed to devel op f eder al regul atory st andar ds for
volunetrically contam nated netals, but both agencies have tabled
their efforts in order to focus on other concerns. The result is
no oversight by any federal regulatory agencies. Instead, TDEC,
whi ch has neither the resources nor the extensive expertise of a
national regulatory agency, is the only body with any supervisory
power .

Section 113(h) is very clear, however, that courts are not to
interfere wth ongoing cl eanup actions. The fact that EPA and NRC,
after taking years to try to develop national standards, were
unable to do so because of inability to devel op consensus in the
scientific community does not relieve the Court from applying
Section 113(h) in accordance with Congressional intent.

Plaintiffs and Intervenors have also raised legitimte

1 While the parties di spute the exact anount of nmetal s subject
to recycling, at |east 100,000 tons of netal are scheduled to be
recycl ed pursuant to the proposed recycling plan.
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concerns as to the lack of public notice and coment surrounding
the entire process by which Defendants settled on recycling as a
di sposal nethod. While it is true that Plaintiffs and I ntervenors
had an opportunity to raise their concerns during the first and
only public coment period follow ng publication of the EE/CA it
is nevertheless startling and worrisone that fromthat early point
on, there has been no opportunity at all for public scrutiny or
input on a matter of such grave inportance.

The lack of public scrutiny is only conpounded by the fact
that the recycling process which BNFL intends to use is entirely
experinmental at this stage. The process has not been inplenented
anywhere on the scale which this project involves. Plaintiffs
al l ege, and Defendants have not disputed, that there is no data
regarding the process’ efficacy or track record wth respect to
safety. Furthernore, even as of March 18, 1999, when parties
appeared before the Court for a Status Conference, it was not fully
clear when BNFL would be granted the legal rights to use the
recycling process.

Wil e the concerns raised by Plaintiffs and Intervenors are
entirely legitimate, this Court nust nevertheless follow the
di ctates of the applicabl e Congressional statute. Congress enacted
Section 113(h) for the best of reasons--nanely to prevent
interference with efforts to cl eanup hazardous, contam nated sites.
Whet her or not the situation here is what Congress had in m nd, the
Court cannot ignore the clear wording of Section 113(h). At this
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stage, where the governnment has structured and begun a conpl ex
cl eanup action, Section 113(h) nakes abundantly clear that the
Court is not to interfere.

B. NEPA

The Court, having concluded that the proposed recycling plan
falls within the protection of Section 113(h), need not dwell on
the nerits of the NEPA claim The Court sinply notes that if
recycling were outside the scope of 113(h), the proposed plan is
exactly the type of action which would cone within the scope of
NEPA. The significant | evel of financial support expended by DOE
in furtherance of the recycling plan serves as a basis for federal

action. Foundati on on Economic Trends v. Heckler, 756 F.2d 143,

155 (D.C. Cir. 1985); Indian Lookout Alliance v. Vol pe, 484 F.2d 11

(8th Cr. 1973). Furthernore, the Ilevel of governnenta
i nvol venent and the granting of discretion to BNFL provide anple
addi tional support for concluding that the proposed plan

constitutes a mjor federal action. Scientists’ Institute for

Public Info., Inc. v. Atomc Energy Commin, 481 F.2d 1079 (D.C

Cr. 1973); Defenders of WIldlife v. Andrus, 627 F.2d 1238 (D.C.

Cr. 1980); and Sierra Cub v. Penfold, 857 F.2d 1307, 1312-13 (9th

Cir. 1988).
The anmpbunt of controversy this matter has engendered, al ong
wth the precedential value of the recycling plan, is anple

evidence that the proposed recycling significantly affects the
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quality of the human environnent. In the absence of Section
113(h), an EI S would clearly be mandat ed under NEPA.

V1. Conclusion

Plaintiffs and Intervenors here sought to bring a NEPA
chal | enge to a proposed recycling plan entered i nto between DCE and
BNFL. Because the recycling plan conmes within the boundaries of a
CERCLA cl eanup action, however, the Court |acks subject-matter
jurisdiction over the claim pursuant to 42 U S. C. 89613(h).
Accordingly, Plaintiffs’ Mtion for Sunmary Judgnent is denied;
I ntervenors’ Mdtion for Summary Judgnent is denied; DOE' s Motion
for Summary Judgnent is granted; and BNFL's Mdtion for Summary
Judgnent is granted. Plaintiffs’ Mtion for Prelimnary |Injunction
is further denied as moot.

All clains are hereby disposed of. A separate Order w il

issue wth this Menorandum Opi ni on.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OIL, CHEMICAL & ATOMIC WORKERS
INTERNATIONAL UNION (*“OCAW*),
AFL-CI10, et al.,

Plaintiffs,

V. : Civil Action No.
97-1926 (GK)
FEDERICO PENA, SECRETARY OF
ENERGY and the UNITED STATES
DEPARTMENT OF ENERGY, et al.,

Defendants.

ORDER

This matter canme before the Court wupon Plaintiffs, Ql,
Chem cal & Atomc Wirkers International Union's (“Plaintiffs” or
“OCAW) Mdtion for Sunmmary Judgnent [#150, #200], Plaintiffs’
Motion for Prelimnary Injunction [#192], Plaintiff-Intervenors,
Nat ural Resources Defense Council’s, (“Intervenors” or “NRDC)
Motion for Summary Judgnent [ #151], Feder al Def endant, Departnent of
Energy’s, (“DCE’), Mdtion for Summary Judgnent [#153], and
Def endant BNFL, Inc.’s (“BNFL”) Mtion for Summary Judgnent [#149].
Plaintiffs and I ntervenors seek an Order fromthis Court conpelling
DCE to prepare an Environnmental |npact Statenent (“ElS’) pursuant
to the National Environnental Policy Act (“NEPA’), 42 U. S. C. 84321,
prior to BNFL's recycling of various surface contam nated and

volunetrically contamnated netals recovered in the course of



cl eaning up a hazardous waste site at the Oak Ri dge Reservation in
Cak Ri dge, Tennessee.
For the reasons set forth in the acconpanying Menorandum

Qpinion, it is this day of June 1999, hereby

ORDERED, Plaintiffs’ Mtion for Summary Judgnent i s denied; it
is further

ORDERED, Plaintiffs’ Mtion for Prelimnary Injunction is
denied as moot; it is further

ORDERED, Intervenors’ Motion for Summary Judgnent is denied;
it is further

ORDERED, DCE s Motion for Summary Judgnent is granted; and it
is further

ORDERED, BNFL's Motion for Summary Judgnent is granted.

All clains are hereby disposed of.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

Copi es To:

Reuben A. CGuttnan

Dani el Guttman

Provost Unphrey LLP

1350 New York Avenue, N W
Suite 1040

Washi ngton, D.C. 20005-4798

Frances L. Casey, |11
Kat hy B. Houl i han
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1800 M Street, N W
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Assi stant U. S. Attorney
555 4th Street, N W
Washi ngton, D.C. 20001

Davi d Adel nan

Nat ural Resour ces Defense Counci |
1200 New Yor k Avenue, N W

Washi ngton, D.C. 20005

Mary Anne Sul livan

CGeneral Counsel

Depart ment of Energy
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